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Software Agreement Guidelines

1. Introduction

T

his paper is one of a series of guidelines prepared by the Information 

Technology Association of New Zealand (ITANZ) to assist organisations undertaking technology purchases.  These guidelines are intended to provide advice and assistance to organisations considering technology acquisition and to set out a basis for the development of a formal agreement.  
This paper addresses the issues relating to both 
software development by a third party and to the purchase and enhancement of off-the-shelf application packages.  Note that for the purposes of this paper, application package means a suite of software addressing a particular business need e.g. a financial system.  It does not include the supply of general purpose “shrink-wrapped” PC tools such as databases, but it is applicable to developments using these tools.

The agreements discussed in this paper also involve issues relating to potential licensing of the applications themselves and any environmental software required to run them (e.g. database management software, programming code generators, browsers etc).  Although we touch on these issues in this paper, these are dealt with in more depth in the “Software Licensing Guidelines” in this series.

Due to the convergence and inter-linking of computing and telecommunications, this guideline series applies equally to these technologies (collectively referred to as Information Technology or “IT” below).  For example, PABXs are increasingly computer-like software-controlled devices integrating voice with data at a user’s workstation. A user will take voice calls via a headset linked to the PC.  The voice call may initiate the retrieval and display of data relating to the caller from a sales database.  Voice and data are no longer separate parts of a system.

A sample agreement that may be used as the basis for a contract is included with this guideline.  This sample agreement is for the development of software, although the principles also relate to enhancements of software packages. 

As with the previous documents it must be noted that each agreement must be tailored to meet the requirements of a particular acquisition. This paper seeks to provide practical guidance and advice on general principles but it is expected that organisations undertaking contract negotiation would also seek legal advice as required. 

The other sample generic technology agreements in this series, are listed in section 14 “Other Guidelines in this series”.

2. Objectives

T

he ITANZ paper “IT Procurement Guidelines” identified the major objective
 of the 
purchaser at contract negotiation time to be “to achieve agreement with the Supplier on the best commercial terms and conditions for the supply of the preferred solution”.  It also identified five goals to meet this objective: 

1.
Provide a clear statement on the rights and obligations of both parties, so that each party knows what it must do under the agreement and what benefits it will receive in return.

2.
Set out the plan and timetable that will apply to the delivery and implementation of the products and services specified in the agreement.

3.
Provide a clear procedure for the parties to control changes to the project and agree on the impact that any changes will have on the timetable and the price.

4.
Set out the basis by which the Purchaser shall accept when the Supplier has completed delivery and implementation as specified and the payment(s) that will then apply.

5.
Define the procedures to resolve any disputes promptly and provide effective and commercially realistic remedies for both parties in the event of contractual default by the other. 

All of these points also apply to the negotiation of a software agreement however there are three specific areas of importance with respect to software. The first relates to the definition of exactly what is being purchased.  For software this is much more difficult to specify than say, a personal computer, which has more easily defined physical attributes and performance. The specification of the application being written or licensed is thus a crucial part of the process. It is essential for the Purchaser to be able to set out what they want and for the Supplier to then be able to provide a price.  The two parties are then able to agree against that specification when delivery is complete. 

The second area of importance relates to the difficult question of ownership of the completed product - there are a range of options and implications for both parties here.  The third area relates to the methods of payment for the software.  Software development and enhancements to packages, and implementation of both can be carried out on a time and materials basis or for a fixed price.  Both options have advantages and disadvantages. We discuss all of these topics in this document.

3. Specifying What is Wanted

W

hat is the Purchaser buying?  While it may seem obvious, defining 

this is the most significant step in reaching a sound agreement.  Just as the true cost of constructing a building cannot be determined until the specification is complete, the same is true of software.  A building can be large or small, wide or narrow, built of marble or concrete, and built quickly or slowly.  All of these things influence the cost of the building.  The equivalent of producing a building specification in a software agreement is the identification and documentation of the functionality to be delivered by the Supplier. 

The Purchaser must therefore specify:


the functionality of the software itself; and

the standards that the software is required to conform to; and 

the environment the software will operate in; and


the performance of the software in the chosen environment.

These things may have been done at the Request for Proposal (RFP) stage. If not, they need to be identified before a final agreement is established.   Even if they were specified as part of the RFP process, they must be reviewed for suitability for use in the agreement. The Purchaser’s organisation may have changed during the RFP process, as may the ideas about the nature of the software required.  It is also probable that the Supplier requires more detail than was provided in the RFP. 

4. Options for Development

W
hen using a third party to develop software, a Purchaser can follow two approaches:


the Purchaser specifies the system in a general way and negotiates an agreement for production of user requirements, detailed design and development; or


the Purchaser specifies the detailed user requirements and then negotiates an agreement for detailed design and development.

(Note the user requirements describe what the system is required to do; the detailed design describes how it should do it) 

The disadvantage of going for the first option is that any Supplier will be very wary of committing to a fixed price or even an estimate at this stage for the whole job.  In view of the risk in fixed price contracts, Suppliers will include a contingency amount that will vary with the degree of risk.  At that stage of the development the risk will be high and therefore will increase the contingency amount.  This would be akin to the Supplier contracting to build a house for a fixed price, not knowing the size of the house, the layout or the materials needed.

One alternative to a premature commitment to price is to adopt some variation of the second option described above.  Here the project is divided into separate phases with exit clauses at significant milestones. For example, the first phase of the project could involve the production of a detailed specification that could then be used to price and build the solution.  However, the Purchaser needs to be aware that the longer the Supplier is involved, the more investment is created with the Supplier and the larger the losses to terminate and re-commence with a new one.

5. Specifying the Environment

I

t is important that the environment in which the proposed software

 will operate is specified in the agreement.  There are two possible scenarios:


an existing hardware/network infrastructure; or 


a completely new hardware/network infrastructure.

If it is the first of these options, the Purchaser needs to consider whether its existing hardware infrastructure requires upgrading as a result of this software purchase.  For the second option the Purchaser needs to consider the effect of these changes on other applications used in their organisation.  For both, the Purchaser will need to consider and allocate responsibility for sizing and implementing the changes.  If the Purchaser’s organisation does not wish to undertake this responsibility, they may wish to consider use of a “prime vendor” to co-ordinate the disparate Suppliers involved in such an undertaking.  Use of prime vendors is discussed in more detail in other papers in this series.

In any event, decisions need to be made about the environment and communicated to the Supplier.  These include such issues as:


what hardware must be used; and


what operating system will run on that hardware; and


how the network will be configured; and 


which database management system will be used; and 

which standards must be used; and


the nature of the application 


i.e. will it be a traditional host based system or client/server or Web enabled?

It may be that the Purchaser will only wish to specify the business solution to the problem, without prescribing any of the above, and to adopt the environment recommended by the chosen Supplier.  This is an acceptable strategy but the Purchaser needs to take into account the interaction of the new application with the others in their organisation e.g.:


will the application need to interface with other systems; and

who will be responsible for creating these interfaces; and


will users of existing systems need to access the new one from their equipment; and 


what are the implications for the Purchaser’s IT staff in supporting a range of different hardware/databases/architectures?

6. Special Issues with Package Agreements

O

ne approach to package implementation is to choose a package solution closest to the Purchaser’s requirements, implement the "vanilla" system and change the business to fit the package.  Often relationships between Suppliers and Purchasers break down because a package was purchased and, for a variety of reasons, the Purchaser requires substantial modifications to the package which are then not controlled properly.  This can occur in an ad hoc manner without the changes being thought through, documented and cost justified at the beginning of the process.  If a package requires significant change, an organisation must also ask itself “should we be buying a package?”.
Presuming changes are required, it must be recognised that any change, even minor, adds to the complexity and cost, both now and in the future.  Further releases of the package must make allowances for these changes to the base package. Changes require rigorous (and costly) testing to ensure they do not affect other parts of the product.  The mechanism for managing future changes and releases needs to be specified in the agreement.

The Purchaser must agree with the Supplier how amendments to packages will be administered and charged for, both during implementation and for on-going maintenance. This varies widely, some examples are:


incorporating amendments in future releases of the standard package at no charge to the Purchaser other than the agreed maintenance and support charges; or


charging enhancements to the Purchaser requiring the change but then bundling these enhancements into the product as free to all other users, thus an organisation may pay for their particular needs but gain from someone else’s; or


charging enhancements to the Purchaser requiring the change but then charging subsequent customers again for the same or similar enhancements; or


selling the software to the Purchaser and permitting them to amend it as they wish (note this usually means the Purchaser is opting out of future releases of the software since the Supplier cannot control what is being changed and cannot guarantee conformity with future releases). 

The Purchaser needs to be aware of the policy of the Supplier in this area at an early stage and be sure they are happy with it.  It is possible but unlikely (in fairness to existing customers) that the Supplier will wish to make an exception to their policy, for a single client.

7. Special Issues with Software Development

W

hen selecting a Supplier the Purchaser will probably have 

considered such issues as:


whether the Supplier is reliable and stable and able to offer on-going support to the Purchaser’s required service level; and


the Supplier’s track record in development; and


cost effectiveness; and


the professionalism of the Supplier’s approach.

The Purchaser also may feel that it should not restrict itself to specifying what is to be delivered by the Supplier but may wish to review how the end result is achieved.  This would encompass examination and approval of the methods used and vetting the people allocated to the project.  In this case, the Purchaser needs to consider whether this is to be specified in the agreement and if so how it is to be controlled. Will all new staff allocated to the project need to be vetted, if so by whom, and who will ensure that the project conforms to the method?

8. Who Owns the Software?

T

here are two major areas to consider here. The first relates to 
software that is custom built to the Purchaser’s requirements.  The second relates to derivative works or similar versions of that software developed later.

With regard to software built for the Purchaser, the ownership of that software needs to be defined.  Suppliers have a range of approaches to this issue including:


building the software for the Purchaser’s specific needs, the Purchaser owns the software and it is used only by their company; or


the Supplier owns the developed software, licences it back to the Purchaser and reserves the right to licence it to others; or


the Purchaser owns the software and licences it back to the Supplier for marketing; or


the Purchaser and the Supplier participate in a joint venture to market the software.

The first option will be adopted where the software is so specific to the Purchaser’s organisation that it has no market value.  It may also be appropriate where the software could be used by a competitor and the Purchaser wishes to prevent its use by that competitor.  This first option will however be the most expensive, because there is no opportunity for the Supplier to defray the development costs.

With the remaining choices discussed above the Purchaser may gain either indirectly, through a reduced cost from the Supplier in the hope that they will on-sell the product later, or directly through the Purchaser participating in the risk and obtaining some cash flow from future sales. It should be recognised that an application developed for the Purchaser is not immediately suitable for marketing as a package.  There are costs in generalising the software, documenting it in a manner suitable for multiple use and marketing it.

Some Purchasers adopt the first option and choose to market and support the software themselves. In this case, the Purchaser certainly needs to consider whether this is part of their core business or whether this is best left to a Supplier who understands the marketing and support issues of software.  Few organisations will rush to buy software from a company that has little expertise in this area. 

The second issue relates to development of similar systems in the future.  Suppliers will typically reserve the right to retain the know-how, technical ideas and innovations developed by the Supplier during the project and the ability to use these in the future.  They may also retain the right to re-use or re-licence specific components.

9. How is Payment Made?

T

here are two ways to pay for software development, amendments

to existing packages and implementations of both:


fixed price; or 


time and materials

As stated earlier a Supplier will charge a premium for a fixed price relative to the risks involved.  The more defined the product to be delivered the less the risk. The less the risk the lower the premium.  Despite this premium, it may be worth the apparent extra cost of the fixed price as it provides a degree of certainty to the Purchaser.

However fixed prices also lead to a degree of rigidity in that Suppliers, for their own protection, will build in a much more controlled process to address changes of any sort to the originally specified system.  Under a fixed price system, the Supplier will deliver what was contracted for even if the Purchaser later decides it is not what they want, unless the Purchaser follows an appropriate change control procedure.  This procedure must be defined in the agreement.

Paying on a time and materials basis, while allowing more flexibility, may lead to a less disciplined approach to the project.  The Supplier may not be formally bound to produce what the Purchaser has asked for within a set cost and time.  Indeed the Supplier may gain by a variation in the original requirements as this 
may lead to extra income.  The onus is thus much more on the Purchaser to ensure that the costs do not grow significantly.  It may be appropriate to develop change control procedures here for the Purchaser’s sake rather than the Supplier’s.  In any case, this needs to be specified in the agreement.

The Purchaser should also ensure that agreement is reached on issues such as the rates at which resources will be charged and disbursements (the acceptable levels of expenses for accommodation, meals, travel etc) especially when overseas resources are involved.

Both parties need to consider when payment for services will occur. Will this be in one amount at the end of the project, as the expenses are incurred or some other staged approach?  If this latter method were adopted then typically, the agreement would include a payment schedule that sets out the agreed milestones and the payments that become due upon their achievement.

When purchasing the package itself (as opposed to the amendments to it), the basis for charging must be defined. Some Suppliers base this on:

the number of users; or


the amount of data held e.g. number of employees for a payroll package; or


the size of the Purchaser’s company e.g. the number of customers; or  


the frequency or duration of use; or


the size of the host system.


The agreement must also take into account what happens if any of these parameters changes. Are there extra payments to be made?

10. Other Issues

A

fter the successful implementation of the software there may be a 

need for a higher level of support from the Supplier for a period, until the Purchaser’s own staff come up to speed.  There may then be a need for the Supplier to provide help desk support and be on-call with a guaranteed response time.  The need, period covered and the costs of these services must be explicitly defined in the agreement.

Other issues not previously discussed in this document that have to be defined include:


what documentation is to be produced, to what standard and who provides it; and


who installs the software and at what cost; and


what actions must be performed as a condition of acceptance (e.g. what tests will be carried out) and who does them; and


what data conversion is required and who does it; and


what defect rectification support is to be provided during the warranty period; and

what quality assurance tasks are required and who performs them?


11. Managing the Agreement

B

y the time the agreement is signed the parties will have invested 

significant time and effort in completing negotiations and assembling all the required schedules into the final document.  Both parties should now put this investment to work for them to ensure that all stages of the delivery, installation and acceptance are completed in accordance with their agreement and as contemplated by both parties.

Each party should appoint their own project manager or other representative who will be responsible for managing the agreement and monitoring progress through each stage.  The project managers should each have a clear understanding of the contractual requirements and processes. In any software development, the project managers need to exercise strict control of changes to the requirements to ensure that costs, quality and time-scale are controlled.
This management time should result in both the early identification of any problems or issues arising and in enabling the parties to take any co-operative action required.  With this understanding, the agreement can facilitate a successful and mutually beneficial working relationship between the parties.

12. Conclusion

W

e have taken this initiative to provide some constructive guidance 

for participants in the procurement process in order to help understand the issues involved in software contract negotiations.  We hope this series of documents will be used by Suppliers, consultants and Purchasers to help them reach agreement more quickly on the terms and conditions of the contract.  This will then allow them to focus their combined energies on ensuring that the system is installed on time so that the Purchaser can maximise the benefits of the investment.

13. The Agreement

T

he other guidelines in this series provide advice and guidance for 
use
during the contract negotiation stage and it is presumed that this process will be followed here. As stated in the other papers, to minimise the costs and time associated with developing an agreement, the parties should endeavour to identify a starting point that is close to their respective positions.  This will enable them to concentrate on the changes or additions that need to be made to an existing agreement for a similar acquisition.

ITANZ has developed a suite of generic IT agreements that could be used by the parties as a basis for negotiations and attached is a sample of one of these for development of software. The sample agreement can be amended to apply to a package solution and the associated changes to the package. 

As stated earlier, the agreements discussed in this paper also involve issues relating to potential licensing of the applications themselves and any environmental software required to run them (e.g. database management software, programming code generators etc).  Although we have touched on these issues here, they are addressed  in more depth in the “Software Licensing Guidelines” in this series.  The sample provided here presumes:

that hardware and network provisions are already in existence;


that the software development will be carried out in two phases, the first to produce a detailed specification based on the user's requirements, the second to actually build the software; and


the Purchaser will own the software outright.

The remainder of this paper discusses the sample agreement.

13.1 Terms and Conditions 

The general terms and conditions of the agreement set out the majority of the rights and obligations of each party.  In a purchase agreement the general terms and conditions should include:

Preamble
A full description of the parties, the processes leading up to the agreement stage and the essence of the agreement.

Definitions
A precise definition of the terms used within the agreement.

Interpretations
Any clarifications relating to gender, references, schedules and appendices, other documents, conflicts between documents, etc.

Scope
General description of what is to be supplied (the deliverables), any additional services to be provided and any options.

Charges and
A reference to the schedules to the agreement 

Payments
which should specify all deliverables including hardware, software, delivery, services (e.g. installation, training) and documentation, with the price for each.

Delivery
Specification of the dates, locations, responsibilities and any conditions relating to delivery of products and services to the site.  Sets out the responsibility for any site preparation work required prior to delivery. 

Installation
Specification of the responsibilities, milestones and dates for installation by the Supplier.

Acceptance
This clause will specify when acceptance testing will commence, what will trigger the testing and who will undertake the tests.  The clause will also lay out the consequences and remedies in the event:



acceptance testing isn’t commenced within an agreed period;



any tests should fail and require correction and re-testing;



testing cannot be successfully completed within an agreed period.


It is usual to include a schedule to the agreement that lays out in detail:



the tests and the acceptance criteria;



the time table;



notification and re-testing procedures;



repair, maintenance and support of products during acceptance testing.

Confidentiality
Requires the parties to keep confidential, information they acquire with respect to each other.

Publicity
Sets out the rules with respect to either party wishing to make any use of the name of the other or to publicise that the parties have entered into a contract. 

Documentation
A reference to the schedule to the agreement, which should specify what documentation is to be supplied with the products and services.

Access Security
The requirements of the supplier to conform to the purchaser’s security arrangements and the obligations of the purchaser to assist in arranging these.

Services
The services to be supplied e.g. training, configuring, and installation.
Warranties
Specifies what either party is required to warrant with respect to the agreement.  This can include:



quality of services;



personnel;



fitness for purpose;



performance against specification;



conformance to standards;



warranty maintenance period and service levels.

Ownership 
Specifies when any change of title to products occurs.  It also specifies intellectual property rights. “Intellectual property” is intangible property 
involving some degree of creative effort e.g. 
software design.  
This clause will protect both parties’ rights to retain control over their intellectual property including the rights to their use, publication and 
copying. 

Intellectual
The agreement should also include a clause setting

Property
out an indemnity that the Supplier will give to the

Indemnity
Purchaser to protect the Purchaser against claims of infringement with respect to any products supplied.

Limitation of 
Sets out the extent to which the Supplier’s liability

Liability
may be limited. Note that in this sample agreement this section will also apply to Ownership clause in limiting the liability of the Supplier.

Termination
The parties must agree and set out the basis for any termination of the agreement.  This will usually only be for situations where one or other is in breach or default of its obligations as specified in the agreement.  


This clause will set out what notice is required to be given to the other party and will generally allow a period for the default or breach to be remedied before the other party is entitled to exercise remedies under the agreement. 

Force Majeure
Allows the agreement to be suspended or terminated without liability in the event of circumstances arising that are outside of the control of either party.

Waiver
Allows the parties to retain any rights under the agreement that they may not elect to enforce in the first instance.

Severability
Allows for a particular term or condition, which subsequently proves to be illegal or unenforceable, to be excluded without compromising the rest of the agreement.

Notices
How and where any formal correspondence between the parties with respect to the agreement must be delivered.

Assignment
Requires the parties to have the consent of the other prior to transferring their rights and obligations under the agreement to any other party.

Amendments
Specifies how any subsequent changes to the deliverables as requested by either party will be handled.
Survival
Any clauses that continue after the term of the agreement.

Entire 
Details the boundaries of the agreement, usually

Agreement
excluding any previous agreements written or oral.

Disputes &
This section defines the processes for both parties to

Remedies

resolve any disputes constructively. 

13.2 Schedules

Further detail may be included in Schedules attached to the agreement and may include:

Requirements
The functional specifications or the user requirements of the software to be delivered.

Installation Plan
The development schedule including key delivery dates.

Services Plan
Details of services to be provided e.g. courses.

Acceptance Tests
The acceptance test plan, procedures, and responsibilities.

Payment 
The payments, as agreed between the parties, for the 

Schedule
major agreement milestones including signature, installation and/or acceptance as set out in a Payment Schedule.

Detailed 
The detailed specification which may be appended at 

Specification
a later stage.

Documentation
Documentation to be supplied.

RFP etc.
Copies of other relevant documentation.

Licence
Agreements for Software that is licensed to the

Agreements
Purchaser.
14. Other Guidelines in this series

Guideline Topic
Scope

Information Technology Procurement 
The formal process for technology procurement.

Information Technology Agreement 
Follows on from the identification of a preferred supplier in the procurement process.  Addresses the subsequent supply contract negotiations stage.

It includes an agreement template.

System Maintenance 
An agreement for the maintenance and support of systems.  This may be for a new system acquisition or for an existing system.

It includes an agreement template.

Software Agreement 
The development of software by a supplier.  Also, the purchase and enhancement of off-the-shelf application packages. It does not include the supply of general-purpose “shrink-wrapped” PC tools but it is applicable to developments using these tools.  

It includes an agreement template. 

Software Licensing 
The licensing of unmodified package software with the associated “maintenance”. 

It includes an agreement template.

Facilities Management 
The contracting out and management of an organisation’s own systems at their own locations.  Also covers the supply of associated services.  It assumes that the decision to engage a facilities manager has been made and the supplier selection is complete. 

It includes an agreement template.

Outsourcing
The management and provision of systems and services where the provider supplies a total service including the provision of all defined facilities (hardware, software etc.) at the supplier’s location. 

System Integration
The implementation by a supplier of a set of distinct and complementary IT products or services to provide a defined and seamless service or system to a client. The products could be hardware, software, communications networks, services and perhaps operations services. 

It includes an agreement template

Professional Services
The provision of special knowledge, skills and experience to a client for a fee.  Typically by rendering advice, helping to successfully implement a solution, and/or providing technical or managerial assistance with and for the client.

Software Agreement

Purchaser

and

Supplier
Dated




This Agreement could be adapted for the acquisition of a small to medium sized software development.  It can also be modified for use in a package acquisition with associated enhancements.  Note that it does not include detailed clauses relating to licensing, these will be covered in a later paper in this series.



Software Agreement
DATE
AGREEMENT made this                  day of

BETWEEN
The Purchaser (called “the Purchaser”)

AND
The Supplier (called “the Supplier”).

Preamble
A. The Purchaser has called for proposals in the RFP to develop Software that will perform in accordance with the Requirements specified in the schedules attached to this Agreement.

B. The Supplier is skilled in the development of Software of the type required by the Purchaser, and is willing to develop the Software for the Purchaser and has responded with an offer to develop the Software.
C. The Purchaser has evaluated all proposals received and selected an offer from the Supplier on the basis that it is represented to satisfy the Requirements.

D. The parties agree to the supply of the Products and Services on the following terms and conditions:

1.
Definitions and Interpretations

1.1
In this Agreement, unless the context otherwise requires:


“Acceptance” means the date on which the Purchaser certifies satisfactory completion of Acceptance Tests as provided in clause 5.3. “Accepted” has a corresponding meaning;


“Acceptance Tests” means the tests, including the performance standards, procedures, time periods and test specifications, specified in Schedule D, “Acceptance Testing” has a corresponding meaning;


“Agreement” means this Agreement and includes all Schedules and Appendices attached to it or incorporated in it by reference;

“Contractual Correspondence” means any correspondence between the parties relating to this Agreement that is included in Schedule H;

“Detailed Specifications” means the specifications referred to in clause 2.1.1 and specified in Schedule F;

“Documentation” means user manuals including those in electronic form on any media, handbooks, maintenance libraries, education materials and other publications containing specifications to be supplied in order to assist the use, operation or support of the Software.

“Effective Date” means the date this Agreement comes into force being the date on which it is signed by both parties;

“Equipment” means computer hardware, telecommunications hardware, accessories, attachments, alterations of and spare parts for that Equipment;

“Installation Date” means the date by which installation of the Products must be completed, as specified in Schedule B;

“Installation Site” means the location described in Schedule B at which the Products will be installed;

“Licensed Software” means the Products that are the subject of the Licence Agreements annexed in Schedule I;

“Payment Schedule” means  Schedule E containing the amounts, dates and conditions of payment for Software and Services;

“Products” means any of the Software and Documentation supplied pursuant to this Agreement;

“Proposal” means the Supplier’s response to the RFP a copy of which is annexed in Schedule H;

“Requirements” means the statement of the Purchaser’s business requirements for the Software set out in Schedule A;

“RFP” means the Purchaser’s Request for Proposal document inviting the Supplier to submit a proposal for the supply of Products and Services, and includes the Supplier’s responses to the RFP, all of which are annexed as Schedule H;

“Services” means any service or task to be performed by the Supplier under this Agreement including, without limitation, the performance of the responsibilities referred to in clause 2;

“Software” means the source code and executable object code for all computer programs, subroutines, diagnostic routines, control software or special software or other necessary programming component to be delivered by the Supplier under this Agreement, excluding the Licensed Software.”

1.2
For the purposes of interpretation and construction of this Agreement:
1.2.1
words importing one gender include the others;

1.2.2
words importing the singular or plural number include the plural and singular number respectively;

1.2.3
references to Sections, Clauses, and Schedules are references to sections, clauses and schedules in this Agreement;

1.2.4
any Schedules, and the provisions and conditions contained in such Schedules, will have the same effect as if set out in the body of the Agreement. In the event of any conflict between the Schedules and the body of this Agreement, the provisions and conditions of the body of this Agreement will prevail;

1.2.5
headings and marginal notes are inserted for the sake of convenience of reference only and do not affect the interpretation of this Agreement;

1.2.6
if there is any conflict of meaning between information contained in the documents referred to in this Agreement, the order of precedence will be as follows:

(a)
the body of this Agreement;

(b)
the Schedules to this Agreement (other than the Contractual Correspondence, the Proposal and the RFP);

(c)
the Contractual Correspondence;

(d)
the Proposal;

(e)
the RFP.

2.
Scope

2.1
The Supplier agrees to perform all Services necessary to develop the Products for the Purchaser in two (2) phases, in accordance with the Installation Services and Plan in Schedule B.

2.1.1
Phase 1. The Supplier will prepare Detailed Specifications for the development of Software capable of satisfying the Requirements. When completed these will be appended to this Agreement as Schedule F.

2.1.2
Phase 2. Upon completion of Phase 1, and the Purchaser’s acceptance of the Detailed Specifications and estimated cost, the Supplier will code, test and debug the Software, prepare the Documentation and install the Software on the Purchaser’s equipment. The Purchaser will perform Acceptance Testing in accordance with clause 5.

2.2
The Products and Services which are the subject of this Agreement are as specified in the following Schedules:

Schedule A — Requirements

Schedule B — Installation Services and Plan

Schedule C — Services Schedule and Plan

Schedule D — Acceptance Testing and Plan

Schedule E — Payment Schedule

Schedule F — Detailed Specifications

Schedule G — Documentation

Schedule H — RFP, Proposal and Contractual Correspondence

Schedule I — Licence Agreements.

Change Request Procedure

2.3
The Supplier shall develop the Software in Phase 2 pursuant to the Detailed Specifications as accepted by the Purchaser, which shall be deemed to be part of this Agreement.
No changes in or deviations from the Detailed Specifications will be permitted unless the following procedure is followed:

2.3.1
the Purchaser must submit a written request detailing the changes that it desires.

2.3.2
within ten (10) days of the receipt of the request, the Supplier will inform the Purchaser, in writing, of any problems posed by the proposed change, including any costs of carrying out analysis and specification of the change if it is considered significant, and of any change in price or schedule that will be caused by the proposed change in specifications.

2.3.3
unless the parties agree the change in writing, the change will not be made. If the change is accepted the written request for change and the Supplier’s response thereto, will be deemed to constitute an amendment to this Agreement.

3.
Charges and Payments

Price

3.1
The amount payable for the supply of the Products and Services will be as detailed in the Payment Schedules. GST will be payable by the Purchaser, at the rate applicable at the time of invoice.
Payment

3.2
The Supplier shall invoice the Purchaser for the Products and Services supplied in accordance with the Payment Schedule to this Agreement. Payment will become due 14 days following receipt of the invoice.

Total Charges

3.3
Subject to any agreed variations or change requests the Price specified in this Agreement is the total charge to the Purchaser.
4.
Delivery and Installation
4.1
The Supplier will develop, deliver and install the Products to the Installation Site and in accordance with the Installation Services and Plan.

4.2
The Supplier will provide such instructions and environmental specifications as requested by the Purchaser to enable the Purchaser to prepare the Installation Site for installation.

4.3
The Supplier will install the Software on the Purchaser’s system by the Installation Date.
5.
Acceptance

Acceptance Testing

5.1
Unless otherwise agreed in writing, acceptance of all Products shall be conditional upon those Products having successfully completed all Acceptance Tests by the agreed date for completion and the Supplier having performed all actions required by this Agreement as of such date.
Acceptance - Phase 1

5.2
Upon delivery of the Detailed Specifications to be developed in Phase 1 of this Agreement, the Purchaser shall have ten (l0) business days to examine the same in order to determine whether or not they conform to the Requirements.  If the Detailed Specifications satisfy such Requirements and the estimated cost is acceptable to the Purchaser, the Purchaser shall notify the Supplier in writing of its acceptance and the Supplier will promptly begin work on Phase 2 on a date agreed in writing between the parties. If the Products delivered under Phase l fail to satisfy the Requirements, the Purchaser shall notify the Supplier, specifying the desired changes, and the Supplier shall correct, modify, or improve the Products to meet all of the Requirements.
Acceptance - Phase 2

5.3 
Following delivery of the Products to the Purchaser, the Purchaser shall, with the Supplier’s assistance, operate the Software on its system for a period not to exceed ten (10) business days to determine whether:
5.3.1
the Software conforms to the Detailed Specifications
5.3.2
the Software is capable of processing on a repetitive basis a variety of the Purchaser’s actual data, without failure; and
5.3.3
the Documentation for the Software meets the requirements of this Agreement.
Successful Completion

5.4
If the Products successfully meet the Acceptance Tests, based upon reasonable judgement of pass or fail, the Products shall be deemed to be accepted. In such case, the Acceptance Date shall be the date that the Products satisfactorily complete all of the Acceptance Tests specified above. 

Unsuccessful Completion

5.5
If the Products fail to meet the Acceptance Tests, the Purchaser shall notify the Supplier of such failure in writing and the Supplier shall have 20 business days after receipt of and notice to correct, modify, or improve the Products so that they conform to the Detailed Specifications. Thereafter, the Purchaser shall have 10 business days in which to re-conduct the Acceptance Tests specified above. This process shall be repeated as may be necessary until the Products are deemed to be accepted hereunder; provided, however, that if the Products are not accepted by the agreed date for completion (after due allowance for any delay on the part of the Purchaser) then the Purchaser may take the actions specified in clause 5.8. 


Constructive Acceptance

5.6
The Products will be deemed Accepted in the event that the Purchaser: 

5.6.1
unreasonably delays commencing Acceptance Testing. A delay of seven (7) business days or greater from the date at which the Supplier advises the Purchaser that the Products are ready to commence Acceptance Testing will be considered unreasonable, provided such delay is not caused by the Supplier;
5.6.2
uses the Software which is subject to Acceptance Testing for productive purposes prior to Acceptance, provided such use is not part of the Acceptance Testing; or

5.6.3
fails to provide any materials or resources reasonably required for Acceptance Testing.


Notice of Acceptance

5.7
If the Products satisfy the Acceptance Tests the Purchaser will promptly confirm such satisfaction of the Acceptance Tests to the Supplier in writing provided that if such notice is not given within three (3) business days of completion of the Acceptance Tests the Tests will be deemed passed and the Products accepted. 


Acceptance Testing Failure

5.8
If the Products fail to satisfy the Acceptance Tests within the period specified in Schedule D, then in addition to any other remedy, the Purchaser may elect to: 

5.8.1
agree to an extension of time for the completion of the Acceptance Tests;

5.8.2
accept the Products upon terms acceptable to the Purchaser;

5.8.3
terminate this Agreement in accordance with clause 15.3.
6.
Confidentiality

Both parties agree that, unless they have the prior written consent of the other, they will not use or disclose to any third party (other than for the purpose of performing this Agreement) the terms and conditions of this Agreement or any information which is confidential to the other party. The obligations of clause 6 shall survive termination or cancellation of this Agreement.

7.
Publicity

Neither party will advertise or publicly announce any matter relating to the existence of this Agreement, without the other’s prior written consent, which will not be unreasonably withheld.

8.
Documentation

The Supplier will provide the Purchaser with Documentation as specified in Schedule G.

9.
Access Security

If requested by the Purchaser, the Supplier will comply with the Purchaser’s security procedures for access to the Installation Site and the Equipment but shall not be responsible for any delays resulting from delays in obtaining access.

10.
Services 
The Supplier will provide the Purchaser with Services in accordance with the plan as set out in Schedule C and the costs as set out in the Payment Schedule E. Any further Services required by the Purchaser will be an additional charge to be agreed with the Supplier.

11.
Warranties


11.1 The Supplier represents and warrants that:

11.1.1  it is highly skilled and experienced in programming for the operating system in the programming language, and that it also possesses the additional expertise needed to develop and provide the particular Products required by this Agreement. The Supplier acknowledges that the Purchaser is relying upon the skill and expertise of the Supplier for the performance of this Agreement;

11.1.2 the Products produced and provided hereunder will be of original development by the Supplier and will not infringe upon or violate any patent, copyright, trade secret or other property right of any third party, and the Supplier will indemnify and hold the Purchaser harmless from and against any loss, cost, liability or expense (including reasonable legal fees) arising out of any breach or claimed breach of this warranty;

11.1.3 the Software and Documentation delivered hereunder will conform to the Detailed Specifications. The Supplier will, without additional charge to the Purchaser, use its best efforts to make such additions, modifications, or adjustments to the Software as may be necessary to correct any problems or defects discovered in the Software or Documentation and reported to the Supplier by the Purchaser within a period of 90 days after the Acceptance Date, excluding defects or problems arising from misuse by the Purchaser;

11.1.4 all Services will be provided in a competent manner and in accordance with this Agreement;

11.1.5 the personnel supplied to undertake the Services will have all the requisite skills and expertise for the purpose and will carry out their duties with due care and skill.

11.2 
The warranty in clause 11.1.3 shall be null and void in the event that all or any part of the Software is modified by the Purchaser without the approval of the Supplier.

11.4 

12.
Ownership

12.1
All intellectual property rights that may subsist in the Software and associated documentation shall immediately vest in the Purchaser as such rights are created. Without prejudice to the generality of the preceding sentence, the Supplier shall retain no rights of confidential information or copyright in the Software or associated Documentation. Ownership of Licensed Software shall remain with the proprietor of such software but the Purchaser shall be granted a licence to use the Licensed Software upon the terms of the Licence Agreements attached in Schedule I.

12.2
The parties shall execute all documents and do all acts and things reasonably required for the purpose of giving effect to clause 12.1.

12.3
Any idea, concept, know-how or technique which is developed or provided by either party or jointly by both parties in the development of the Software may (subject to applicable patents and copyrights) be freely used by either party in any way it deems appropriate.
13.
Intellectual Property Rights Indemnity

13.1
The Supplier will indemnify the Purchaser against and will at its cost defend or settle any claim, suit, action or proceeding (collectively called “Action”) brought against the Purchaser to the extent that the Action is based on a claim that the Purchaser’s use of Product or Products supplied by the Supplier constitutes a breach of any patent, copyright, trade secret or other proprietary right provided that: 

13.1.1
the Purchaser fully co-operates with the Supplier in defending or settling the Action and makes its employees available to give statements, advice and evidence as the Supplier may reasonably request;
13.1.2
the Supplier is notified promptly in writing of any Action and is given complete authority and information required for the conduct of the defence or settlement of the Action;
13.1.3
the Supplier shall have the sole control of the conduct of any Action and all negotiations for its settlement or compromise.

13.2
In order to fulfil its obligations under clause 13.1 the Supplier shall forthwith at its own expense either:

13.2.1
obtain for the Purchaser the legal right to continue using the Product(s) or part of the Product(s) which are the subject of the claim; or

13.2.2
modify the Product(s) to render them non-infringing; or

13.2.3
replace the Product(s) (or the infringing parts of the Product(s)) with reasonably equivalent Product(s) or parts thereof.

14.
Limitation of Liability

14.1
The warranties in clause 11 replace all other representations or warranties (statutory, express or implied) and all such representations and warranties (save any which may not lawfully be excluded) are expressly excluded, including, without limitation, the implied warranties of merchantability and fitness for any particular purpose. The foregoing exclusions do not apply to rights granted to the Purchaser under the Consumer Guarantees Act 1993 unless the Purchaser is acquiring the Product(s) for the purposes of a business in which case the provisions of the Consumer Guarantees Act 1993 shall not apply.

14.2
Neither party will under any circumstances be liable under the law of tort, contract or otherwise for any loss of profits or savings or for any indirect or consequential loss or damage, however caused, arising out of or in connection with the performance or non-performance of this Agreement.

14.3
The Supplier’s liability to the Purchaser arising out of any claim for damages for any cause whatsoever will under no circumstances exceed in aggregate the total amount of the sums actually paid by the Purchaser to the Supplier for the goods or services which gave rise to the claim.

14.4
No action arising out of this Agreement, regardless of form, may be brought by either party more than two years after it becomes aware of the cause of action.
15.
Termination


Immediate Termination

15.1
Either party may terminate this Agreement forthwith if:
15.1.1
the other party assigns its rights or obligations under the Agreement otherwise than in accordance with clause 20;
15.1.2
the other party enters into a composition with its creditors, is declared bankrupt, goes into liquidation, or a receiver, or a receiver and manager, or statutory receiver is appointed in respect of it

15.1.3
the parties fail to reach agreement on commencement of Phase 2 in accordance with clause 5.2.


Termination by Either Party on Notice

15.2
If one party defaults in the performance of any of its obligations under this Agreement and: 

15.2.1
the default is capable of being remedied, and, within thirty (30) days of notice by the non-defaulting party specifying the default, is not remedied; or
15.2.2
the default is not capable of being remedied
the non-defaulting party may immediately terminate, or temporarily suspend the operation of this Agreement until the default is remedied, at its sole discretion.


Termination by the Purchaser

15.3
In addition to any other remedy, the Purchaser may terminate this Agreement immediately on giving notice: 

15.3.1
if the Supplier fails to complete installation pursuant to clause 4.3 (Installation Date);
15.3.2
pursuant to clause 5.8 (Acceptance Testing Failure).

15.4
If the Purchaser gives notice to the Supplier to terminate this Agreement, the Purchaser may, in addition to terminating this Agreement:

15.4.1
recover any sums paid to the Supplier on any account or for Services that have not been performed or completed;

15.4.2
pursue any additional or alternative remedies provided by law.


Partial Termination

15.5
Where the Purchaser has a right to terminate this Agreement under clause 15.3, the Purchaser may at its discretion either terminate this Agreement, or terminate this Agreement in respect of those parts of the Agreement which can be severed from the remainder and which provide for the performance of those obligations which the Supplier has not performed. 

16.
Force Majeure

16.1
Neither party will be liable for any act, omission, or failure to fulfil its obligations under this Agreement to the extent that such act, omission or failure arises from any cause reasonably beyond its control including acts of God, strikes, lockouts, riots, acts of war, epidemics, governmental action after the date of this Agreement, fire, communication line failures, power failures, earthquakes or other disasters (called “Force Majeure”).

16.2
The party unable to fulfil its obligations due to Force Majeure will immediately:

16.2.1
notify the other in writing of the reasons for its failure to fulfil its obligations and the effect of such failure;

16.2.2
use all responsible endeavours to avoid or remove the cause and perform its obligations.

17.
Waiver

No delay, neglect or forbearance by either party in enforcing against the other any provision of this Agreement will be a waiver, or in any way prejudice any right, of that party.

18.
Severability

If any provision of this Agreement is held to be invalid, illegal or unenforceable, such provision will be severed and the remainder of the Agreement will remain in full force and effect.

19.
Notices

Any notice given pursuant to this Agreement will be sufficiently given if it is in writing and delivered, or sent by prepaid post or facsimile to the other party at the address as shown below:

the Purchaser’s address ......

the Supplier’s address   ......
20.
Assignment

Neither party may assign or transfer its rights or obligations under this Agreement without the prior written consent of the other party, which may not be unreasonably withheld.

21.
Amendments

Any modification to or variation of this Agreement must be in writing and signed by authorised representatives of the Supplier and the Purchaser.

22
Survival

22.1
The provisions of this Agreement which are capable of having effect after termination of this Agreement shall remain in full force and effect following the termination of the Agreement.

23.
Entire Agreement

The parties acknowledge that this Agreement contains the whole of the contract and understanding between them. There are no conditions, warranties or other understandings affecting the arrangements between the parties other than those set out herein and this Agreement replaces all prior Agreements and understandings with respect to the subject matter of this Agreement.

24.
Disputes and Remedies

24.1
The parties agree to use their best efforts to resolve any dispute that may arise under the Agreement through good faith negotiations. Except as provided in subclause 24.5, no party shall commence any arbitration or litigation in relation to this Agreement unless it has first invited the chief executive of the other party to meet with its own chief executive for the purpose of endeavouring to resolve the dispute on mutually acceptable terms.
24.2
Any dispute arising under this Agreement which cannot be settled by negotiation between the parties or their respective representatives shall be submitted to arbitration in accordance with the Arbitration Act 1996. The decision of the arbitrator shall be final.
24.3
In the absence of agreement concerning the appointment of an arbitrator, either party may request the President of the New Zealand Law Society to appoint a suitably qualified independent arbitrator to hear and determine the dispute.
24.4 The parties shall continue to perform their obligations under the Agreement as far as possible as if no dispute had arisen pending the final settlement of any matter referred to arbitration.


24.5 Nothing in this clause shall preclude either party from taking immediate steps to seek urgent equitable relief before a New Zealand Court.

EXECUTED as an Agreement on the date first above written.

SIGNED on behalf of the Supplier
}
by a duly authorised officer in the presence of:
}

}

SIGNED on behalf of the Purchaser
}
by a duly authorised officer in the presence of:
}

}

Schedule A — Requirements

Includes:

· the functional specifications that define the tasks and functions that must be performed by the Software to be produced by the Supplier (including interface specifications);

· data content and format requirements;

· language specifications;

· operating system and environment requirements;

· performance characteristics;

· the service levels applying during warranty e.g. help desk support.

Schedule B — Installation Services and Plan

The implementation plan consisting of the key dates including:

· development schedule (key tasks, milestones, delivery dates);

· installation dates;

· installation sites.

Schedule C —Services Schedule and Plan

The list of all of the Services to be performed together with a specification of the scope of the Service, typically including for each Service:

· Scope;

· Responsibilities;

· Assumptions;

· Completion Criteria.

For Training Services provide:
· details of all training courses;

· numbers attending;

· timetable if known.

Schedule D — Acceptance Testing and Plan

The acceptance testing plan including:

· test procedures;

· responsibilities;

· timetable.

Schedule E — Payment Schedule

The payment milestones such as:

· payments at each phase;

· at Agreement signature;

· on installation;

· on acceptance.

Schedule F — Detailed Specifications

The detailed specification of the Software which in this example will be appended after completion of Phase 1.

Schedule G — Documentation

Documentation to be supplied.

Schedule H — RFP, Proposal and Contractual Correspondence

Copies of, or references to the Purchaser’s RFP, the Supplier’s proposal and any relevant Contractual Correspondence that the parties agree to include.

Schedule I — Licence Agreements

Agreements for the software that is licensed to the Purchaser.

Parts of this document were modelled on the Software Publishers Association’s Guide to Contracts and the Legal Protection of Software with permission.
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